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CIRCUIT COURT OF THE CITY OF RICHMOND. 
Maury & Co. v. Western Union Tel. Co.* 

March 31, 1886. 

1. Pleading — Variance — Amendment. Upon a variance between a declaration 

and the proof, the plaintiff may amend by filing an additional connt. 

2. Telegraph Companies — Va. Code 1904, sec, 1294h(5)— Penalty— Pleading — 

Confederate bonds. In an action to recover the penalty imposed under Code 
1873, ch. 65, sec. 2 [Va. Code 1904, sec. 1294h (5)], a defendant cannot 
plead the fact that the dispatch involved a transaction in bonds of the Con- 
federate States, as such a plea could not be entertained if the common- 
wealth were prosecuting for the penalty. 

3. Telegraph Companies— Va. Code 1904, sec. 1294h (5)— Penalty— Individuals 

substituted for the commonwealth — Riyhls of defendant. Code 1873, ch. 65, sec. 
2[Va. Code 1904, sec. 1294h (5)], substitutes individuals for the common- 
wealth in the enforcement of this penal law; and as to them, the defendant 
is entitled to all the rights which he could claim as a defendant in a prose- 
cution by the commonwealth. 

4. Telegraph Companies— Va. Code 1904, sec. 1294h (5) — Penalty— Failure to 

transmit accurately. Code 1873, ch. 65, sec. 2 [Va. Code 1904, sec. 1294h (5)], 
does not make the failure to transmit a dispatch "accurately" an offence for 
which the offender should pay a penalty. 

5. Telegraph Companies— Fa. Code 1904, sec. 1294h (5)— Proof— "Faithfully 

and impartially." Code 1873, ch. 65, sec 2 [Va. Code 1904, sec. 1294h (5)], 
requires, to make out the offence, proof not only of failure to transmit the 
dispatch faithfully, but also failure to transmit it impartially. The words 
faithfully and impartially are conjoined in the definition of the offence, and 
they are each significant and necessary to prove. 

The opinion states the case. 

Hon. B. R. Welleord, Jr., Judge : 

This is a suit to recover from the defendant company a penalty 
under the Act of Assembly of 1865-6, Code 1873, ch. 65, sec. 2 [Va. 
Code 1904, sec. 1294h (5)]. Three grounds of defence have been 
set out in argument. 

First. — That the declaration claims the penalty for the failure 
to transmit the dispatch, while the evidence shows that the dis- 
patch was transmitted, but that in the transmission a gross error 
involving damage to the plaintiff was committed. While I am of 

* Reported by George C. Gregory. 
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opinion that upon this declaration the defence is abundantly valid, 
it is not too late to allow the plaintiff to amend, by filing an addi- 
tional count. 

Second. — A second defence is, that the dispatch involved a trans- 
action in bonds of the -Confederate States. Upon the face of the 
dispatch no such transaction was disclosed and it was the plain and 
simple duty of the defendant company to transmit that dispatch as 
it was delivered to it. If this were a suit for damages incurred by 
the default of the company, it might be a matter of defence that 
the damages were sustained by reason of failure to consummate a 
contract or to reap the gains of a contract against the policy of the 
law either because it was malum in se, or malum prohibitum. But 
it is a suit for a penalty, and this plea concedes that the company 
was in criminal default. If the commonwealth was prosecuting for 
the penalty, no such plea could be entertained, and I think it is 
equally invalid when set up against the plaintiffs in this case. 

Third. — There is a third ground of defence. It is substantially 
a plea of "not guilty." The plaintiffs sue for a penalty. The 
statute substitutes them for the commonwealth in the enforcement 
of this penal law, and as to them, the defendant is entitled to all 
the rights which he could claim as a defendant in a prosecution by 
the commonwealth. The statute not only preserves the common law 
rights of the plaintiffs to sue for damages sustained by the default 
of the company, but, under the ruling of the Court of Appeals, in 
the case of Reynolds v. W. U. Tel. Co., 77 Va. 173, gives them an 
additional statutory right to sue for damages, not contemplated by 
the common law. In this case they do not sue under their common 
law or statutory right for compensation, but they sue as the statu- 
tory substitute of the commonwealth for a penalty incurred by the 
defendant company for a breach of the duties assigned to the com- 
pany by the statute. The plaintiffs' case therefore must fail, unless 
the evidence requires a judgment that the defendant corporation 
has been guilty of such breach of duty prescribed by the statute, as 
would authorize a judgment in favor of the commonwealth, if the 
commonwealth and not the plaintiffs were prosecuting for a penalty. 
In view therefore of this substantial plea of "not guilty," we must 
look at the statute. It reads (Code 1873, ch. 65, sec. 2) : "For every 
failure to transmit a dispatch faithfully and impartially, and for 
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every failure to transmit a dispatch as promptly as practicable, or 
in the order of its delivery to the company, the company shall for- 
feit the sum of $100 to the person, etc." Without the change of 
one single word or letter, we may read this statute thus : "For every 
failure to transmit a dispatch faithfully and impartially the com- 
pany shall forfeit the sum of $100, etc.," and "for every failure to 
transmit a dispatch as promptly as practicable or in the order of 
its delivery to the company, the company shall forfeit the sum of 
$100, etc." We must read it thus, upon every principle of statutory 
construction. So reading it, the defendant company is clearly 
guiltless of the default of duty contemplated in the second clause 
of this act. Now, is the defendant company guilty under the first 
clause ? Does the evidenceinthis case authorize or justify a judgment 
that the defendant company failed to transmit the plaintiffs' dis- 
patch faithfully and impartially? That the defendant failed to 
transmit the plaintiffs' dispatch accurately is beyond dispute. But 
inaccuracy was not made by the statute an offence for which the 
offender should pay a penalty. The offence contemplated by the 
statute is a failure to transmit the dispatch "faithfully and impar- 
tially." In this case the dispatch was transmitted. The converse 
of the language of the statute necessarily requires the prosecutor to 
show that the dispatch was unfaithfully and partially transmitted. 
The statute has required, to make out the offence, proof not only 
of failure to transmit the dispatch faithfully, but also failure to 
transmit it impartially. The legislature has conjoined the two 
words, faithfully and impartially, in its definition of the offence, 
and they are each significant and necessary to prove. As the charge 
in the common law indictment for murder would be fatally defec- 
tive, if it did not charge that the accused feloniously, willfully and 
of his malice aforethought committed the offence, so in this offence 
under the statute the failure to charge and prove the two elements 
of the offence must be equally fatal. 

This seems to me to be the necessary and unavoidable construc- 
tion of the language of the statute, even if it had not been preceded 
by the acts of March, 1847, Ses. Acts 1846-7, sec. 4, p. 80, and of 
May, i852, Ses. Acts 1852, sec. 10, p. 122. Eeference to these pre- 
cedent acts shows very clearly the idea in the legislative mind when 
this present act of 1865-6 was passed. 
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As therefore in this case there is no evidence to justify the impu- 
tation to the defendant company in its conceded default to the 
plaintiffs in the transmission of the dispatch of any partiality to 
any other person, or (might even be "and") want of lona fides to 
them, the judgment must be in favor of the defendant company. 



